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M LPERSMAN 1910- 148

SEPARATI ON BY REASON OF HOMOSEXUAL CONDUCT

Responsi bl e | NAVPERSCOM Phone: DSN 882-4432
Ofice ( PERS- 832) COM| (901) 874-4432
FAX 882- 2624

Ref erences | CNO WASHI NGTON DC 281833Z OCT 99 ( NAVADM N 291/ 99)
CNO WASHI NGTON DC 010300Z MAR 94 ( NAVADM N 033/ 94)
Uni form Code of MIlitary Justice (UCMI),

Article 31(b)
Manual for Courts-Martial United States
CNO WASHI NGTON DC 131430Z APR 00 ( NAVADM N 094/ 00)
JAG 5800. 7C, Judge Advocate Ceneral Manua

1. Policy. Separation processing is nmandatory if the
commandi ng officer (CO believes, based on credible information,
the service nmenber has committed honbsexual conduct as defi ned
in M LPERSMAN 1900- 010.

2. Separation Authority. Conmander, Navy Personnel Conmand
serves as separation authority for all cases involving
honobsexual conduct.

3. Separation Basis

a. Honpbsexual conduct exists if a service nenber has
(1) engaged in a honosexual act;

(2) married or attenpted to marry a person of the samne
bi ol ogi cal sex; or

(3) stated that he/she is a honosexual or bisexual, or
made ot her statenents indicating a propensity or intent to
engage i n honosexual acts.

b. Sexual orientation (e.g., heterosexual, honosexual, and
bi sexual ) is considered a personal and private matter, and is
not a bar to continued service unless manifested by honbsexua
conduct as defined in M LPERSMAN 1900- 010.
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c. Processing is not required if nenber commtted
honbsexual conduct to avoid or termnate mlitary service, and
separation is not in the best interest of Navy.

4. Fact-Finding Inquiries

a. |If the CO questions the credibility of evidence of
honosexual conduct, a fact-finding investigation my be
necessary. An investigation is not mandatory and only a CO can
authorize it. Sole purpose of an investigation is to uncover
further information to assist the COin determ ning whether the
al | eged honosexual conduct actually occurred.

b. As explained in NAVADM N 291/99, before a CO authori zes
an i nvestigation concerning alleged honbsexual conduct, the
command’ s judge advocate should consult with the senior judge
advocate assigned to the general court-martial convening
authority or higher authority. Comrandi ng officers w thout
assi gned judge advocates should consult directly with a senior
judge advocate in their chain of command, or seek assistance in
securing such advice fromNavy Trial Service Ofices or Navy
Per sonnel Conmand ( NAVPERSCOM). Consultation should occur prior
to initiation of any investigation.

c. Commandi ng officers may personally conduct the inquiry
or appoint an investigating officer.

d. As explained in NAVADM N 033/ 94, nenbers shall not be
asked nor required to reveal their sexual orientation; however,
when credi bl e information indicates honosexual conduct, nenbers
may be asked if they engaged in such conduct. Prior to any
questioni ng, menbers suspected of honbsexual conduct shoul d be
advi sed of the Departnent of Defense policy on honbsexua
conduct and apprised of their UCMI, article 31(b) rights, if
appl i cabl e.

e. |If a CO has credible evidence of possible crimna
conduct, the procedures outlined in the Manual for Courts-
Martial and other Secretary of the Navy (SECNAV)
regul ati ons/directives nust be foll owed.

f. \Were a service nenber has stated that he or she is a
honosexual or bisexual and does not contest separation, little
or no investigation should be necessary. A comander who
suspects that a service nenber has made such a statenent for
pur pose of seeking separation from naval service in order to
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avoi d a service obligation, and who believes the nenber is not a
person who engages in, attenpts to engage in, has a propensity
to engage in, or intends to engage in honosexual acts, my
initiate a nore substantial investigation only when authorized
by SECNAV (Assistant Secretary of the Navy, Manpower and Reserve
Affairs (ASN(M&RA)).

g. A request for authorization my be forwarded to
NAVPERSCOM ( PERS- 832) for coordination with SECNAV ( ASN( M&RA) ) .
Request wi Il provide facts surroundi ng di sclosure, an
expl anation of why further inquiry is appropriate, and an
assessnent of any potential disadvantage of an extended inquiry.

h. The followng is a definition of “substantial inquiry:”
As expl ai ned in NAVADM N 094/ 00, a substantial inquiry to
det ermi ne whet her a statenent was made for the purpose of
seeking separation fromthe mlitary service in order to avoid a
service obligation is an inquiry that extends beyond questioning
t he nenber who nade the statenent, and/or a third party who
reports that a nenber nmade a statenent, individuals suggested by
the nmenber for interview, and the nenber’s i nmedi ate supervisory
chain of command.
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Information. This table provides sonme exanpl es of

when credi ble information exists or does not exist to support
initiating fact-finding inquiries:

Credi bl e
i nformati on

VWHEN. . .

does not
exi st

the only information is the opinion of others that a
menber i s honobsexual

information is based on runor, suspicion, or
capricious clainms concerning a nenber’s sexual
orientation; or

the only known information is associational activity
such as frequenting honosexual bars,
possessi ng/ readi ng honosexual publications,

associ ating with known honpbsexuals, or marching in a
honosexual rights rally in civilian clothes. (Such
activity, in and of itself, does not provide evidence
of honosexual conduct.)

does exi st

nenber states they are honosexual / bi sexual, or narried
to a nenber of the same sex, or have engaged in
honosexual acts;

a reliable person has observed or heard a nenber
engagi ng i n honosexual acts;

a reliable person states they heard, observed, or

di scovered a nenber nake a spoken/witten statenment
that a reasonabl e person woul d believe was intended to
convey the fact they engage in, attenpt to engage in,
or have a propensity to engage in honosexual acts; or

a reliable person states they have observed behavi or
that anmounts to a non-verbal statenent by a nmenber
they are honosexual or bisexual (i.e., behavior that a
reasonabl e person woul d believe was intended to convey
the nmenber engages in, attenpts to engage in, or has
the propensity to engage i n honbsexual acts).
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6. Processing Procedures. Admnistrative Board Procedure

(M LPERSMAN 1910- 404) nust be used. Least favorable
characterization for cases based on honbsexual acts and/or
marriage nust state Under Ot her Than Honorable (OTH). For cases
where sol e basis for processing is an adm ssion by the service
menber that he/she is a honpbsexual or bisexual, |east favorable
characterization may be General (Under Honorabl e Conditions)

(GEN).

7. Verbatim Processi ng Reasons. Reason for processing cited on
menber’s notice of an adm nistrative board procedure nust state
the nmenber is being processed for:

“ HOMOSEXUAL CONDUCT AS EVI DENCED BY: (one or nore of the
foll owm ng phrases in its entirety)

a. nmenber’s statenent that he/she is a honbsexual or
bi sexual, or words to that effect, which creates a rebuttable
presunption that he or she engages in, attenpts to engage in,
has a propensity to engage in, or intends to engage in
honbsexual acts; and/ or

b. menber engaging in, attenpting to engage in, or
soliciting another to engage in a honbsexual act(s); and/or

c. menber’s nmarriage or attenpted nmarriage to a person
known to be of the sanme biol ogical sex.”




8. Mandatory Separati on.

1910- 148
22 Aug 2002
Page 6 of 8

separation i s nandatory.

Use this table to determ ne when

exi sts (See
Note 1)

VHEN t here THEN t he
is an adm ni stra-
appr oved tive board
A member finding UNLESS there are further approved may
nmust be. .. t he. .. findings that... recomend. .
separ at ed nmenber made the menber has denopnstrated that retention
a statenent he/ she does not engage in, or have a
t hat he/ she propensity to engage in, honosexua
is a act(s). (See Notes 1 and 2.)
honosexua
or bi sexual
or words to
t hat effect
member such acts are a departure from retention
committed the member’s usual behavior; and |using the
hormosexual such acts, are unlikely to recur; |hompsexua
act (s) and conduct
: boar d
such acts were not acconplished £indi /
by use of force, coercion, or | ndi ngs
intimdation; and reconmmenda-
. tions sheet
under the particul ar per
C|rcunstances_of t he case, the M L PERSMAN
menber’ s continued presence in 1910- 516.
Navy is consistent with Navy’'s
interest in good order and
di scipline, and norale; and
t he menber does not have a
propensity to engage in
honbsexual acts. (See Note 1)
menber (See Note 1)
married or
attenpted to
marry a
person known
to be of the
sane
bi ol ogi ca
sex
r et ai ned board does the case invol ves another basis for |separation
not find separation (e.g., misconduct, etc.) |for the
sufficient whi ch nenber was notified of and a ot her basis
evi dence basis for separation is reconmended.
t hat
honosexua
conduct
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NOTES:

1. The menber bears the burden of proving by a preponderance of
the evidence that retention is warranted.

2. I n determ ning whether a nenber has successfully rebutted
t he honosexual acts presunption, the follow ng (not al
i nclusive) nmay be consi dered:

a. Wether the nenber has engaged in honbsexual acts.

b. Menber’s credibility.

C. Nat ure and circunstances of nenber’s statenent.

d. Testinony fromothers regardi ng nenber’s past conduct,
character and credibility.
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9. Characterization of Separation.

a. Use this table to determ ne characterization of service.

WHEN. . . THEN separati on
type. ..
during the current term of service, the nmenber can be OTH per
attenpted, solicited, or conmitted a honosexual M LPERSMAN
act with aggravating circunstances as foll ows: 1910- 300/

by using force, coercion, or intimdation;
wi th a person under age 16;
with a subordinate in circunstances that

vi ol ate custonmary naval superior-subordinate
rel ationshi ps;

openly in public view
for conpensati on;
aboard a naval vessel or aircraft; or

in anot her |ocation subject to naval control
under aggravating circunstances that adversely
i npact good order and discipline; or norale-
conmparable to the inmpact created by such
activity aboard a vessel or aircraft

processi ng by reason of statenent (see Note) or may be CGEN or

honosexual acts or nmarriage do not neet criteria Honor abl e ( HON)

for OTH consi deration cited above per M LPERSMAN
1910- 300.

NOTE: Characterization of service is based on service record in
cases of honmpbsexual conduct with no evidence (including
adm ssi ons) of aggravating circunstances.

b. If the nmenber has | ess than 180 days of service, an
Entry Level Separation may be appropriate. See M LPERSVAN
1910- 308

c. M LPERSMAN 1910- 300 provi des additional characterization
gui dance.
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